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Introduction

T
he American Bar Association works to promote fair treatment and due process for 
immigrants, asylum seekers and refugees within the United States. Our volunteer 
members and staff have a wide range of expertise in immigration matters and serve 

as practitioners, educators, policymakers, business leaders, and analysts. Our common 
goal is to ensure that equal justice is a reality in America. However, laws and policies 
designed to protect noncitizens, particularly asylum seekers and other vulnerable groups, 
were systematically dismantled over the past four years, making fairness and due process 
difficult to attain. 

There have been dramatic changes within the immigration system in the past four 
years, punctuated by numerous executive orders, regulations, policies, and Attorney Gen-
eral legal decisions that significantly altered the immigration legal framework, particularly 
within the asylum system. The new administration will have significant opportunities to 
reset and rebuild, and the ABA anticipates that, at a minimum, there will be an active 
effort to restore the 2016 status quo.

However, restoring the 2016 status quo is not enough. Systemic and structural issues 
pre-dated the outgoing administration, and those must be addressed. The challenge con-
fronting the new administration is to not simply restore, but to improve the immigration 
system in ways that permanently enshrine basic rights and dignities into U.S. laws and 
policies.

Consequently, the ABA recommends that the incoming administration give imme-
diate attention to our recommendations in five key areas of immigration policy that will 
have long-term impacts on the immigration system as a whole: 

I. Reform the administrative adjudication process;
II. Ensure access to counsel;
III. Minimize reliance on immigration detention;
IV. Restore humanitarian protections; and
V. Preserve the rights of unaccompanied immigrant children.

Separately, each of these priority areas reflects long-standing ABA policy that offers 
concrete recommendations for short-term and long-term reforms. Taken together, how-
ever, they represent a vision of a more just system, one in which each section’s key reforms 
and arguments build upon and complement the others. 

The ABA Commission on Immigration’s hands-on experience in the field also drives 
our recommendations. The Commission operates two immigration legal service programs 
near the Southern border in Texas and California and a legal resource center in Houston, 
Texas. The work of these projects provides the ABA with daily evidence of the many 
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failures—and the unique possibilities—of the current immigration system. The recom-
mendations also derive from the Commission’s many collaborations across the ABA with 
other programs and initiatives that increasingly recognize the intersection of immigration 
issues with other areas of the law, including criminal law, civil rights, children’s rights, 
gender and racial justice, and court reform. The events of 2020 illuminate more than ever 
the significance of these important collaborations. 

In this paper, the ABA ties its recommendations to specific immigration laws and 
policies, but we would be remiss if we failed to acknowledge that they must be considered 
against the broader backdrop of cultural, racial, and social issues forcing a re-examination 
of all aspects of American society. In short, the ABA seeks to provide the new administra-
tion with a non-exhaustive set of concrete suggestions for immediate immigration reforms 
that are acutely urgent, important to our nation, and grounded in adopted ABA policy 
positions. Immigration policy, however, is a dynamic issue that intersects with the most 
pressing issues of racial justice and true equality that the U.S. faces today.

Section I urges the new administration to implement systemic reforms to create a 
more just system of immigration adjudication, whether in court or before administrative 
agencies. It calls for the creation of an Article I court, as the ongoing politicization of the 
Executive Office for Immigration Review demonstrates how important it is to fully sever 
the judicial function of immigration decision-making from the Department of Justice. It 
also calls for greater use of prosecutorial discretion at the individual and group level to 
ensure appropriate prioritization of immigration enforcement efforts. At the legislative 
level, it calls for elimination of many criminal bars to immigration benefits, given the 
often-disproportionate severity of the immigration penalty compared to the underlying 
criminal violation. Section I also notes the worsening problem of access to fair adju-
dications before United States Citizenship and Immigration Services and recommends 
elimination of significant fee increases that make it virtually impossible for many eligible 
applicants to seek naturalization or other immigration benefits.

Building upon recommended improvements to system access, Section II focuses on 
the need for universal legal representation in immigration court and to ensure access to 
counsel at all stages of the immigration process. Counsel not only increases the likelihood 
of an individual’s success, but it also improves the integrity and efficiency of the system. 
There is a significant need for more funding and more expansive use of existing authority 
to provide counsel on immigration matters. Section II also argues, however, that too many 
people are prevented from ever accessing even the most basic legal advice. For example, 
the Migrant Protection Protocols force people waiting for hearings to reside in Mexico 
enduring circumstances in which legal counsel is virtually unattainable.

Section III provides a succinct roadmap for a more compassionate, non-punitive 
detention system that limits detention in favor of case management and other non-restric-
tive oversight as much as possible. It calls for the end to family detention in favor of tested 
alternatives that have proven humane and effective. For those who must be detained, it 
urges detention standards that recognize the civil nature of immigration detention and 
provide greater access to legal and other services. Section III also calls for improved med-
ical services, particularly in the wake of the COVID-19 pandemic. 
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Section IV calls for the repeal of numerous regulations and policies implemented 
to prevent refugee admissions or asylum access and makes specific recommendations for 
reversing course in our approach to humanitarian protection. It recommends a return to 
a robust refugee admissions program and urges the next administration to recommit to 
full and fair access for asylum seekers.

Section V focuses on the treatment of unaccompanied immigrant children. This 
section urges the new administration to rigorously follow the requirements of the Traf-
ficking Victims Protection Reauthorization Act of 2008, which directed the government 
to recognize and adapt to the unique needs of unaccompanied children. It includes practi-
cal recommendations for improved treatment of unaccompanied children throughout the 
system—by Customs and Border Protection, during immigration court proceedings, and 
during the custody and release period managed by the Office of Refugee Resettlement. 
It calls for an end to family separation and to the Title 42 COVID-related expulsions of 
unaccompanied children. It also urges statutory and regulatory changes to the Special 
Immigrant Juvenile status (SIJ) program, including the critical need to increase the number 
of visas available to avoid the deportation of children with approved SIJ petitions who are 
waiting to be eligible to adjust their status. The section also calls on the government to pre-
serve existing procedural protections for all children designated as unaccompanied upon 
their arrival to the United States, and to restore the Central American Minors Program.

There are many pressing issues confronting the new administration, from controlling 
the pandemic to restoring the economy to addressing climate change. Yet swift and deci-
sive action on immigration policy is critically necessary and cannot be overlooked. This 
paper highlights key areas where smart action at the beginning of the President’s term 
would reap numerous benefits for years to come. The ABA offers these recommendations 
in that spirit and urges a robust discussion among all government and nongovernment 
stakeholders working to restore and rebuild the immigration system.
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I. Reforming Immigration

Adjudication

Recommendations

• Congress should pass legislation to create an indepen-
dent immigration court under Article I of the Constitution
to promote the independence, impartiality, efficiency, and
accountability of the removal adjudication system.

• The Executive Office for Immigration Review should repeal
or withdraw administrative actions that limit adjudicatory
discretion and restore longstanding judicial docket man-
agement tools.

• The Department of Homeland Security should restore
meaningful use of prosecutorial discretion.

• The Department of Homeland Security and the Executive
Office for Immigration Review should maintain fees for
benefit applications at levels that do not deter eligible
applicants from filing applications.

• Congress and the Executive Branch should take action to
reduce the immigration consequences of certain criminal
convictions.

• The Executive Office for Immigration Review should pro-
pose standards and procedures governing the process by
which the Attorney General may certify cases to him or
herself for adjudication.
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T
he functioning of all our nation’s court systems is of paramount importance to the 
American Bar Association (ABA). One of the distinctive hallmarks of our democ-
racy is our insistence on an independent judiciary—the principle that all those 

present in our country are entitled to fair and impartial consideration in legal proceed-
ings where important rights and privileges are at stake. The immigration courts issue 
life-altering decisions each day that may deprive individuals of their freedoms; separate 
families, including from U.S. citizen family members; and, in the case of those seeking 
asylum, may order a person removed to a country where he or she faces persecution or 
even death. Yet the immigration court system lacks the basic structural and procedural 
safeguards that other areas of the justice system take for granted. The ABA recommends 
implementation of incremental reforms within the current structure, but the best way to 
ultimately resolve the serious systemic issues within the removal adjudication system is to 
transfer the immigration court functions from the Department of Justice (DOJ) to a newly 
created independent Article I court.

A. The Executive Branch Should Work with
Congress to Establish an Independent
Immigration Court

Removal proceedings are federal administrative proceedings that determine whether 
an individual will be expelled from, admitted to, or granted permission to remain in 
the United States. These proceedings are held before immigration judges in immigration 
courts under the jurisdiction of the Executive Office for Immigration Review (EOIR), 
part of the DOJ. This structure is a fatal flaw for the perception and function of judicial 
independence, as it subjects the courts’ personnel and operations to direct control by 
the Attorney General, who is also the chief law enforcement officer for the Federal gov-
ernment. Growing case backlogs and longer wait times adversely affect the fairness and 
effectiveness of the immigration system. Current policies and enforcement priorities that 
prioritize case completions over just outcomes further imperil due process and the viability 
of the immigration courts. For example, immigration judges face performance metrics that 
include requirements to rapidly adjudicate a certain number of cases annually, or risk los-
ing their jobs.1 Such quotas and timelines inhibit immigration judges’ duty to fairly adju-
dicate cases and provide due process to the noncitizens appearing in immigration court. 
Moreover, adoption of policies that undermine immigration judges’ ability to perform 
their role as neutral arbitrators of fact and law calls into question judicial independence.2 
These concerns go to the very essence of an impartial court. 

The Executive Branch should work with Congress to establish, through legislation, 
an immigration court system independent of any federal agency, both at the trial and 
appellate level. In the ABA’s view, any major court system restructure should have the 
following goals: 
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(1) Independence - Immigration judges at both the trial and appellate level must be
sufficiently independent and adequately resourced to make high-quality, impartial
decisions without improper influence, particularly influence that makes judges fear
for their job security;

(2) Fairness and perception of fairness - The system must actually be fair, and it
must appear fair to all participants;

(3) Professionalism of the immigration judiciary - Immigration judges should be
talented and experienced lawyers representing diverse backgrounds; and

(4) Increased efficiency - An immigration system must process immigration cases
efficiently without sacrificing quality, particularly in cases where noncitizens are
detained.

With these goals in mind, the ABA Commission on Immigration examined potential 
models for an independent court system in its 2010 report Reforming the Immigration 
System: Proposals to Promote Independence, Fairness, Efficiency, and Professionalism 
in the Adjudication of Removal Cases and its 2019 update to that report.3 It determined 
that the Article I model was the best option to meet the goals and needs of the system. 
The Article I model would be a true judicial body and more likely to be viewed as inde-
pendent than an administrative agency model. It is also likely to engender the greatest 
level of confidence in its results; use its greater prestige to attract the best candidates for 
judgeships; and offer the best balance between independence and accountability to the 
political branches of the federal government. Given these advantages, in our view, the 
Article I court model is preferred.

Because the Department of Justice primarily focuses on law enforcement and pros-
ecution, the adjudicative function of EOIR under DOJ jurisdiction has always been an 
anomaly and subject to fairness concerns. History illustrates the potential within the 
current structure for the politicization of the hiring process and an inherent bias toward 
hiring current or former government prosecutors and other employees engaged in facil-
itating removals. An independent judiciary is more likely to attract a broader and more 
diverse pool of candidates and reduce the likelihood of favoritism in hiring. Judicial terms 
of sufficient length, along with protections against removal without cause, will similarly 
protect decisional independence and make Article I judgeships more attractive.

An Article I court is more likely to produce well-reasoned decisions because it will 
attract and select the highest quality lawyers as judges. Well-reasoned decisions and 
professionally-handled proceedings should improve perceptions of fairness and accuracy 
in results. Perceptions of fairness, in turn, should lead to greater acceptance of immigra-
tion judge decisions and fewer appeals to a higher tribunal. When appeals are filed, more 
clearly articulated immigration judge decisions should enable the reviewing body at each 
level to be more efficient in its review and decision-making, resulting in fewer remands for 
additional explanations or fact-finding. 
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B. Discretion Should Be Restored to the
Immigration System

Until a new, independent court system can be created, the new administration and 
Congress should dismantle legislative, regulatory, and administrative barriers to the favor-
able exercise of discretion in individual immigration cases. Over time, Congress, DOJ, 
and the Department of Homeland Security (DHS) have drastically restricted the ability of 
immigration officials to determine when and how to handle a case. The ABA recommends 
the following actions to restore discretion to the system. 

1. EOIR Should Restore Longstanding Judicial
Docketing Tools

In 2017 and 2018, DOJ and EOIR sharply curtailed the use of continuances in 
immigration proceedings and all but eliminated the use of administrative closure and 
termination of proceedings as avenues to resolve cases through three separate Attorney 
General opinions: Matter of L-A-B-R, 27 I&N Dec. 405 (A.G. 2018); Matter of Cas-
tro-Tum, 27 I&N Dec. 271 (A.G. 2018); Matter of S-O-G- & F-D-B-, 27 I&N Dec. 
462 (A.G. 2018).4 These decisions preclude the application of sua sponte decision making 
(in the interest of justice) and limit the Board of Immigration Appeals’ (Board) ability to 
extend briefing deadlines. The rules resulting from the decisions hasten adjudications at 
the expense of ensuring noncitizens their fair day in court. Circuit courts have not readily 
applied the cases as precedent—the Fourth and Seventh Circuits outright rejected Matter 
of Castro-Tum—as they are viewed to be outside the bounds of the operation and intent 
of the statute and depart from longstanding judicial functioning in the immigration court 
system. In December 2020, EOIR issued a final rule that would codify Castro-Tum and 
end the practice of administrative closure. EOIR should restore the authority of immigra-
tion judges and the Board to manage their dockets by using tools such as administrative 
closure in appropriate cases.

2. DHS Should Restore Meaningful Use of
Prosecutorial Discretion

Prosecutorial discretion allows DHS officers to decide whether, when, and how to 
pursue removal, and may be exercised at any stage of an immigration case. For exam-
ple, officers may exercise discretion in decisions whether to arrest and detain a person, 
whether to initiate or terminate removal proceedings, whether to grant an application for 
an immigration benefit, or whether to stipulate to relief or join a motion. Prosecutorial 
discretion in the immigration context is an important tool that typically employs a priority 
system. In contrast to prior administrations’ enforcement priorities and parameters, recent 
administration and DHS policies prioritize nearly all potentially deportable immigrants 
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for removal. This approach increased the overall case backlog and undermined fairness 
and efficiency in the adjudication system. 

The decision to initiate removal proceedings through service of a Notice to Appear 
(NTA) on a noncitizen is an initial exercise of prosecutorial discretion. DHS officers 
have considerable discretion with respect to removal proceedings against noncitizens. In 
particular, they have discretion not to initiate proceedings at all; to concede eligibility 
for relief from removal after receipt of an application; to stop litigating a case after key 
facts develop to make removal unlikely or demonstrate compelling humanitarian factors 
(such as the serious illness of the respondent or a family member); to offer deferred action, 
administrative closure, or termination of proceedings early in the process; and not to file 
an appeal in certain types of cases. Because of limited agency resources, it is important for 
DHS to prioritize its enforcement efforts through documented national guidelines. DHS 
officers rely on agency memoranda to guide their exercise of discretion.

The ABA recommends that the new administration overturn Executive Order 13768 
issued in early 2017. That Executive Order functionally abandoned any meaningful pros-
ecutorial discretion policy, instead identifying vast swaths of immigrant communities as 
subject to immigration enforcement.5 This led to substantial increases in immigration 
enforcement, plummeting use of discretion by immigration agencies, and contributed to 
growing immigration court backlogs.

The ABA also recommends that DHS increase the use of prosecutorial discretion by 
DHS officers and attorneys to reduce the number of NTAs served on noncitizens who are 
prima facie eligible for adjustment of status or other relief from removal. 

In addition, DHS should reexamine the use of expedited removal proceedings. In 
October 2020, DHS began to implement expedited removal to the full extent of its statu-
tory authority, meaning that noncitizens in the country who cannot show they have been 
present in the U.S. for at least two years could be summarily removed. The ABA has long 
opposed the use of expedited removal because it does not include standard due process 
safeguards such as review before an impartial adjudicator and access to counsel. DHS 
should scale back the number of individuals subject to expedited removal, rather than 
expanding its use.

3. Congress and the Executive Branch Should
Take Action to Reduce the Immigration
Consequences of Certain Criminal Convictions

The ABA has been concerned for some time about the already expansive immigration 
consequences of criminal convictions and the lack of due process protections governing 
these determinations. Legislation and administrative opinions issued by DOJ and the 
Attorney General have stripped immigration judges of discretion and mandated removal 
and detention in certain circumstances.6 For this reason, the ABA has urged restoration of 
discretion to immigration adjudicators and judges considering claims for certain immigra-
tion benefits and relief from removal, such as asylum, adjustment of status, cancellation of 
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removal, naturalization, protection under the Violence Against Women Act, and termina-
tion of removal proceedings. The ABA urges Congress and the Executive Branch to take 
legislative and administrative action to restore eligibility for these immigration remedies, 
focusing on the following priorities. 

First, federal immigration authorities should avoid immigration law interpretations 
that extend criminal deportation grounds to state dispositions that are not deemed con-
victions under state law, such as those that are set-aside or expunged. The federal gov-
ernment’s current interpretation of a conviction7 for immigration purposes—established 
through a series of Board and Attorney General administrative opinions that overturned 
decades of prior precedent8—includes state deferred adjudication dispositions that do not 
result in any final or formal finding of guilt. In addition, the Board has broadly interpreted 
this new definition to find that no effect is to be given in immigration proceedings to any 
state action that purports to expunge, dismiss, cancel, vacate, discharge, or otherwise 
remove a guilty plea or other record of guilt or conviction by operation of a state reha-
bilitative statute. As federal immigration law previously recognized, a noncitizen should 
not be removed from the country for a minor offense, without the ability to consider the 
circumstances of the individual case, where a state has determined that the noncitizen 
should not be subject to criminal penalties or collateral sanctions. 

Second, U.S. immigration authorities should interpret immigration laws in accor-
dance with the categorical approach, whereby the adjudicator relies on the criminal statute 
and record of conviction only to determine the immigration consequences of criminal 
convictions. The ABA supports the categorical approach because of the “constitutional, 
statutory, and equitable” mandates it fulfills.9 In dozens of immigration and federal sen-
tencing cases in the past 20 years, the Supreme Court and Courts of Appeals reaffirmed 
application of a strict, elements-based categorical approach in determining subsequent 
consequences of a prior conviction.10 However, the Board and the Attorney General have 
issued administrative opinions that erode the categorical approach and substantially 
reduce its efficacy.11 Courts of Appeals across the country have disagreed with and struck 
down these opinions as contrary to congressional mandate.12 The ABA recommends that 
immigration authorities adopt the approach of the federal courts to establish a uniform 
national standard for these adjudications that gives effect to congressional intent.

Third, the new administration should eliminate expansive barriers to asylum and 
withholding of removal based on criminal history. Earlier this year, the ABA partici-
pated in the notice and comment rulemaking process over recently finalized13 proposals to 
expand these criminal bars to eligibility for humanitarian protection. The ABA pointed to 
numerous legal defects in the proposed rule, including incompatibility with international 
law and U.S. treaty obligations. For example, the Executive Branch’s current determina-
tion of what constitutes a “particularly serious crime” for purposes of asylum and with-
holding of removal eligibility is inconsistent with the United Nations High Commissioner 
for Refugees, which interprets the term as an “offence” that is “a capital crime” or “a 
very grave punishable act.”14 

Fourth, Congress should pass legislation to reform immigration law provisions that 
attach severe, disproportionate penalties to past arrests. The ABA recommends substantial 
revision of the “aggravated felony” definition to require that any such conviction must 
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be of a felony offense and that a term of imprisonment of more than one year must be 
imposed (excluding any suspended sentence). In addition, federal immigration author-
ities should avoid interpretations of the immigration laws that extend the reach of the 
“aggravated felony” mandatory deportation ground to low-level state offenses that are 
misdemeanors under state law or would be misdemeanors under federal law, and state 
dispositions that are not considered convictions under state law. Congress also should 
also amend the deportation ground based on conviction of a single crime involving moral 
turpitude.15 

Finally, Congress should restore authority to state and federal sentencing courts to 
recommend waiving a noncitizen’s deportation or removal based upon conviction of a 
crime, by making a “judicial recommendation against deportation” upon a finding at 
sentencing that removal is unwarranted in the particular case; or, alternatively, to give 
such waiver authority to an administrative court or agency. 

C. DHS and EOIR Should Maintain
Filing Fees at Levels that Do Not Deter
Eligible Applicants

It is crucial to the notion of fairness in immigration adjudication that noncitizens 
are able to seek benefits for which they are eligible, regardless of their ability to pay any 
application fees. However, U.S. Citizenship and Immigration Services (USCIS) and EOIR 
proposed to sharply increase fees and eliminate fee waivers for many applications. For 
example, USCIS would unbundle the interim benefits of adjustment applications, charging 
those who want to work or travel while their applications are pending. Each immigrant 
category must pay an estimated average 20% of increased application fees, and for the 
first time, asylum seekers would be required to pay a $50 filing fee. Such changes will 
price out countless immigrants and their families from applying for immigration benefits 
for which they are eligible. At the time of publication, enforcement of the USCIS rule was 
enjoined and the EOIR rule had just been finalized. DHS and EOIR should repeal these fee 
increases and should maintain fees at a level that enables all eligible noncitizens to apply 
for benefits for which they qualify, regardless of income. DHS and EOIR also should never 
charge a fee for seeking humanitarian protection, including asylum.
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D. EOIR Should Establish Standards and
Procedures for the Attorney General
Certification Process

Current regulations empower the Attorney General to sua sponte refer Board deci-
sions to him or herself and independently re-adjudicate them.16 Traditionally, this referral 
power was used sparingly. However, Attorneys General in the current administration 
referred multiple Board decisions for review, and have even certified cases not yet decided 
by the Board, substantially rewriting immigration law in the process. These developments 
highlight the need for regulations delineating standards and procedures for such referrals. 

As the Attorney General exercises his or her power to review immigration matters 
through the certification process, the ABA recommends that certain parameters be incor-
porated into a formal process to ensure greater transparency and consistency in the adju-
dication process. These parameters include providing notice when the Attorney General 
intends to review a matter through the certification process, identifying the specific legal 
questions that will be the subject of review, affording the opportunity for public comment 
and briefing, and releasing the underlying decisions in the case that are the subject of the 
review. Additionally, Attorney General certification should be used sparingly and only 
applied to Board-issued decisions. The review should also be narrowly tailored to address 
the issues on appeal before the Board. 

Furthermore, currently there is no time limit for how far back an Attorney General 
can reach to select a case for review or to overturn settled law. This lack of finality of 
Board decisions is at odds with the mission of the Board to provide clear and uniform 
guidance across the country in the application and interpretation of immigration law. It 
invites ‘cherry-picking’ of cases to drive policy changes. 

The ABA recommends that EOIR amend 8 C.F.R. §1003.1(h) and establish, through 
rulemaking, standards and procedures for the Attorney General certification process. The 
Attorney General’s exercise of the certification authority without greater transparency and 
due process safeguards undermines the legitimacy of and confidence in the immigration 
adjudication process.
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II. Ensuring Access to

Counsel

Recommendations

• Government-funded counsel should be provided to all
indigent individuals in removal proceedings before the
immigration courts and before the Board of Immigration
Appeals, no later than at the first Master Calendar hearing.

• Legal representation, including appointed counsel, should
be provided to unaccompanied children and to mentally
ill and disabled persons in all immigration processes and
proceedings.

• The government should rescind policies and executive
actions that impede meaningful access to counsel for
noncitizens in removal proceedings.

• Congress should repeal the “at no expense to the govern-
ment” restriction in 8 U.S.C. § 1362 (INA § 292).

• The Legal Orientation Program should be expanded to
cover all detained individuals facing removal from the
United States.

• Congress should repeal restrictions prohibiting civil legal
service providers funded by the Legal Services Corpora-
tion from serving undocumented immigrants.
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A 
universal right to counsel and broad access to legal information should be essen-
tial components of the U.S. immigration system. Government authorities should 
prioritize legislative and administrative actions to advance these goals. Counsel 

is particularly important for vulnerable populations who are not competent to represent 
themselves in immigration proceedings, such as children and the mentally ill or disabled. 
Recommendations for legal representation for unaccompanied children are discussed in 
greater detail in Section V.

A. Government-Funded Counsel for
Indigent Immigrants in Removal
Proceedings Is Essential to Due Process

The ABA is strongly committed to ensuring fair treatment and full due process rights 
for immigrants and asylum seekers under the nation’s immigration laws and in accordance 
with the Constitution. ABA policy has consistently recognized the importance of access 
to counsel in removal proceedings where a lawyer’s assistance is essential for a noncitizen 
to fully understand and effectively navigate the complexities of the U.S. immigration sys-
tem. Government-appointed counsel for indigent persons who cannot afford a lawyer is a 
necessary step to achieving a more just, fair, and efficient immigration system. 

The courts have long recognized that people placed in removal proceedings under 
section 240 of the Immigration and Nationality Act (INA), 8 U.S.C. § 1229a, are entitled 
to due process protections.17 One of the most important elements of due process is the 
right to be represented by counsel, particularly in complex proceedings that have severe 
consequences. Nearly a century ago, Justice Brandeis stated that removal can result “in 
loss of both property and life, or of all that makes life worth living.”18 Removal proceed-
ings present exceedingly high stakes: the potential loss of homes and livelihoods, perma-
nent separation from U.S. citizen and lawful permanent resident (LPR) family members, 
banishment of a family’s sole breadwinner, or even persecution, torture, or death. 

The need for counsel cannot be overstated. Immigration law is often compared to 
the tax code in its degree of complexity, and it is often lawyers alone who are qualified 
to decipher the code and case precedents.19 For those without counsel, it is exceptionally 
difficult to determine eligibility for waivers or defenses to removal, to comprehend com-
plex statutes, and to navigate evolving case law. That difficulty is compounded for those 
with limited or no English proficiency. Unrepresented individuals in removal proceedings 
are inherently disadvantaged in an adversarial system in which the government is always 
represented by an experienced attorney. 

Representation in removal proceedings is, arguably, at least as critical as it is in the 
criminal context,20 yet to date minimal public funding is dedicated to representation of 
indigent immigrants. The momentum for public funding is growing, however, due to 
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increased immigration enforcement and a growing public awareness of the drastic impact 
of deportation on U.S. families and communities. In fact, recent polling found that an 
overwhelming majority of people in the United States (87%) support government-funded 
attorneys for people in immigration court.21

Individuals detained throughout the pendency of their removal proceedings face even 
more severe barriers to fairness and due process. Applications for relief from removal often 
require in-depth legal analysis, documentary evidence, sworn declarations and research 
on country conditions. Precisely prepared applications must be served on multiple parties 
and adhere to strict deadlines. These challenges are often insurmountable for detained 
immigrants without the resources to hire private counsel. Moreover, securing pro bono 
or lower-cost representation is more difficult for those in detention. Representation of 
detained individuals requires additional time and resources. Detained representation 
requires travel time to detention facilities, often located in remote areas hours away from 
major cities. Confidential communication with detained clients usually requires in-person 
visits, so even asking a simple question or obtaining a signature requires more time than 
for clients who are not detained. Representation of detained clients often also involves 
more complex issues, especially for those with criminal histories. It is thus no surprise that 
the rates of representation for detained individuals is significantly lower than for those 
not detained during their removal proceedings. In 2017, for example, only 30 percent of 
detained individuals were represented by counsel in removal proceedings, compared to 65 
percent of non-detained individuals.22

Studies and individual examples consistently demonstrate the impact of representa-
tion on noncitizens’ ability to exercise their legal rights under our immigration laws. For 
example, the ABA ProBAR project recently found pro bono counsel for an individual in 
Texas who was believed to be an LPR with a non-violent criminal history and had been 
detained for six months. Upon reviewing his case, the pro bono attorney realized that 
according to the Child Citizenship Act, her client actually qualified as a U.S. citizen. After 
providing the relevant documentation to Immigration and Customs Enforcement (ICE), 
this individual was quickly released from detention and his removal proceedings were 
terminated. Without counsel, this individual would likely have been unlawfully deported 
even though he was a U.S. citizen. A comprehensive national study in 2015 revealed that 
those who were represented in removal proceedings were between three-and-a-half and 
ten-and-a-half times more likely to succeed than those without counsel. The disparities in 
success rates were due to custody status, with representation having the most significant 
impact for those who were detained. Those detained throughout their removal proceed-
ings were more than 1,000 percent more likely to succeed with counsel than without.23 
This study also demonstrated that detained individuals were much more likely to be 
released from detention once represented by counsel than unrepresented individuals.24

Universal representation of indigent immigrants in removal proceedings also main-
tains the integrity of the immigration system. Proceedings are more likely to comport with 
due process and basic notions of fairness and are often more efficient. Immigration judges 
prefer adjudicating cases of represented individuals.25 Represented individuals with no 
defenses to removal are likely to accept removal orders more quickly than those who may 
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spend months trying unsuccessfully to find counsel and applying for waivers or defenses 
to removal for which they are ineligible. Moreover, those with attorneys are more likely to 
appear in immigration court throughout their proceedings. A recent study found that 85 
percent of in absentia orders of removal, issued when individuals fail to appear in immi-
gration court, were for unrepresented individuals. The same study found that only four 
percent of final in absentia removal orders, not including those that are rescinded, are for 
individuals represented by counsel.26

Universal representation also addresses racial inequities inherent in the U.S. immigra-
tion system. Decades of over-policing of communities of color, coupled with overly harsh 
immigration laws and increased enforcement efforts against those with criminal histo-
ries, have caused significantly disproportionate impacts on immigrants of color. Criminal 
convictions often result in mandatory detention of those in immigration proceedings, 
resulting in disproportionate numbers of people of color in detention with restricted access 
to counsel. Universal representation negates some of these racial inequities by providing 
counsel to all indigent individuals, regardless of the complexity of their cases or prior 
contacts with the criminal justice system. 

Government-funded representation also produces economic benefits that should not 
be overlooked. For example, New York’s publicly funded legal representation program 
resulted in an estimated $2.7 million annual tax revenue increase, due to the increased 
number of immigrants who won their immigration cases and were granted or maintained 
work authorization as a result. These immigrants were then able to work, pay taxes and 
contribute to their communities’ economies.27 

Critics of universal representation for indigent immigrants in removal proceedings 
have pointed to 8 U.S.C. § 1362 (INA § 292) as prohibiting government funding for repre-
sentation.28 The ABA has long called for, and continues to call for, the repeal of the “at no 
expense to the government” restriction in Section 292. It is widely held that Section 292 
does not prohibit government-funded counsel, it merely relates to an individual’s ability 
to claim an entitlement or right to appointed counsel.29 A contrary interpretation would 
be inconsistent with the Executive Office for Immigration Review’s (EOIR) National 
Qualified Representative Program (NQRP), which, as a result of the Franco-Gonzalez v. 
Holder30 litigation, pays for legal representation. Through the program, noncitizens with 
serious mental incapacities are appointed counsel in their immigration cases so that they 
may “meaningfully participate” in their removal proceedings. The ABA’s Immigration 
Justice Project in California is a NQRP provider. Although Franco class membership is 
particular to individuals deemed to have a serious mental disorder, the language of the 
holding notes that Section 292 does not prohibit outright the provision of counsel at 
government expense. Even without the repeal of the relevant language in Section 292, 
government funding of counsel for indigent individuals in immigration proceedings is not 
only permissible, but essential to an immigration adjudication system that comports with 
this nation’s values of fairness and due process.
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B. The Right to Counsel Requires
Meaningful Access to Counsel

As discussed above, those seeking asylum and other immigration protection in the 
U.S. have a right to be represented by a lawyer at their own expense or though pro bono 
assistance. But repeated executive branch actions in the past few years have rendered that 
right meaningless for too many. For example, the practice of “metering,” which restricts 
entry at border ports of entry, and the “Migrant Protection Protocols” (MPP) that force 
individuals to wait in Mexico for their U.S. removal hearings, both subject asylum seekers 
to conditions and locations which make it very difficult, if not impossible, for them to 
secure and consult with counsel. Virtual hearings for those subject to MPP are often held 
in “tent courts” in remote border areas. Limited attorney-client meeting areas in the tent 
courts and restrictive rules on pre-and post-hearing attorney-client meetings serve to pre-
vent lawyers from consulting with their clients and to further impede meaningful exercise 
of the statutory right to counsel. Likewise, the effect of “expulsion” policies (immediately 
rejecting migrants—including, during the pandemic, unaccompanied children—at the 
border, with very limited or no screening or adjudication) has similar consequences. There 
are other problems that arise from such policies, discussed elsewhere in this paper, but 
given the difference legal representation can make in the outcome of any immigration 
case, the chilling effect on the right to assistance of counsel is among the most serious and 
disturbing consequences of these policies. 

C. The Legal Orientation Program Is a
Critical Safeguard and Should Be
Expanded

Until universal representation is achieved, one important safeguard to advance jus-
tice, fairness and efficiency in the immigration system is the Legal Orientation Program 
(LOP), funded by EOIR and administered by the Vera Institute of Justice (Vera). 

In 1998, EOIR initiated a “Legal Rights Presentation” pilot project in three loca-
tions. The ABA’s South Texas Pro Bono Asylum Representation Project (ProBAR) was 
one of the legal service programs selected to implement this 90-day pilot at the Port 
Isabel Service Processing Center in Los Fresnos, Texas. The positive findings from that 
pilot program resulted in today’s federally funded Legal Orientation Program. Today, 
LOP operates in 43 immigration detention facilities through a network of 18 legal service 
providers, and includes a national LOP telephonic Information Line.31 The LOP program 
assists detained immigrants by providing them with information on their legal rights and 
responsibilities, the immigration court process, and options for release from detention. 
The four major elements of the LOP program are group legal rights presentations, individ-
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ual orientations, self-help workshops, and referrals to pro bono attorneys where available. 
Today, the program reaches approximately 55,000 detained individuals annually32 by 
providing them with critical, multilingual information. While LOP is not a substitute for 
legal representation, it is an effective way to provide legal information to unrepresented 
detained individuals, thereby improving fairness and making proceedings more efficient. 
Unfortunately, a series of actions in recent years threatens to drastically undermine the 
scope and efficacy of the LOP program.33 It is critically important that EOIR ensure con-
tinued access to the full scope of existing services. EOIR also should expand LOP to reach 
all detained individuals facing removal from the United States. 

Studies demonstrate that the LOP program facilitates faster case processing and 
saves taxpayer dollars. In a 2012 report to the U.S. Senate Appropriations Committee, 
EOIR analyzed data on detention costs and duration of detention for individuals who had 
received LOP services compared with those who had not. EOIR concluded that detained 
LOP participants completed their immigration court proceedings an average of 12 days 
faster than those who did not participate in the LOP.34 EOIR reported that ICE data 
showed these same LOP participants spent an average of six fewer days in ICE detention 
than those who did not participate.35 Furthermore, in a 2018 updated analysis of the LOP 
program, Vera found again that LOP is associated with faster case completions and more 
case closures at the initial master calendar hearing than comparable non-LOP cases.36 

D. Civil Legal Services Providers Should Be
Allowed to Provide Legal Representation
to all Persons Who Otherwise Qualify for
Their Services, Regardless of Immigration
Status

Civil legal services programs funded by the Legal Services Corporation (LSC) are the 
primary source of legal assistance for indigent and low-income persons across the nation. 
In the absence of universal representation for those in the immigration system, immigrants 
might seek lawyers at LSC programs, but this critical resource is not available to many 
who seek immigration relief, including asylum seekers and unaccompanied children. With 
few exceptions, LSC funds may only be used to represent U.S. citizens, lawful permanent 
residents, and refugees.37 In 1996, Congress extended the “alien restrictions” to all funds 
received by an LSC grantee, including those from nongovernmental sources.38 Prior to 
that change, many legal services programs used foundation grants and other non-LSC 
funds to represent clients in need without regard to their citizenship or immigration sta-
tus. This option is no longer available under current law.39 Nonetheless, even with current 
restrictions, LSC-funded civil legal services programs can still represent lawful permanent 
residents, H2A agricultural workers, H2B forestry workers, and victims of battering, 
extreme cruelty, sexual assault or trafficking.40 LSC-funded programs—as well as non-
LSC-funded programs—should consider representing undocumented immigrants, where 
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resources permit and consistent with relevant legal restrictions, to expand representation 
critical to obtaining specialized forms of immigration relief available to such persons, such 
as VAWA, U and T visas for victims of domestic violence, trafficking and other criminal 
activity. 

Pro bono lawyers, along with religious-based and other nonprofit organizations, 
have worked hard to fill the void but simply do not have sufficient resources to meet the 
needs generated by the current expansive enforcement regime. Congress should repeal the 
restrictions on LSC-funded grantees so that, at a minimum, legal services organizations 
are not restricted from using nongovernment funds when they have the time and resources 
available to represent immigrants regardless of their status. 
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III. Ending Reliance

on Detention

Recommendations

• Detention should not be used except in extraordinary cir-
cumstances, generally limited to cases involving demon-
strable danger to the community or national security, or
where there is a substantial flight risk. Congress should
pass legislation eliminating or severely limiting mandatory
detention.

• Alternatives to detention programs should be utilized
when a noncitizen presents a risk of flight that cannot be
otherwise addressed. Both detention and alternatives to
detention should use the least restrictive means available
for the briefest amount of time possible and be subject to
prompt and periodic review.

• Immigration and Customs Enforcement should develop
a uniform set of detention standards that reflect the civil
nature of immigration detention and promulgate them
into enforceable regulations; increase its oversight of key
detention operations and track performance and out-
comes; and terminate its contracts with detention facil-
ities that fail to operate in accordance with its detention
standards.

• Immigration and Customs Enforcement should ensure
that access to confidential legal services and visitation is
preserved and expanded.

• Detained individuals should not be transferred, absent
special justification, if it will impede an existing attorney-
client relationship or interfere with access to family or
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necessary healthcare. Further, immigration detention 
facilities should not be located in remote areas with lim-
ited access to legal services and emergency and special-
ized healthcare.

• Immigration and Customs Enforcement should establish
a well-managed medical care system with a universal sys-
tem of electronic medical records that ensures adequate
availability of medical and mental health staff at detention
facilities and access to external specialized care for those
who need it.
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I
mmigration and Customs Enforcement (ICE) holds more people in its custody annually 
than any other confinement system in the United States. Under the relevant statutes, 
immigration authorities may detain noncitizens in removal proceedings as they await a 

final decision on their ability to remain in the United States. Some, but not all, noncitizens 
in pending proceedings are entitled to immigration court review of an ICE decision to 
detain. Last year, former Attorney General Barr issued an opinion that overturned long-
standing rules to end immigration court review of custody decisions in a wide swath of 
cases involving asylum seekers who have passed their initial screening interviews. Others 
in pending proceedings are subject to mandatory detention under the statute and are not 
entitled to immigration court review of detention, but ICE has discretion to release them 
with conditions. Immigration authorities may also detain individuals with a final removal 
order, after proceedings have concluded, during a short period of time necessary to exe-
cute the physical removal. Widespread use of immigration detention impacts liberty and 
due process rights. The ABA opposes the use of immigration detention during pending 
removal proceedings except in extraordinary circumstances, such as where the person 
presents a public safety or national security risk, or a substantial flight risk, and has urged 
other limits on detention. 

ICE’s use of immigration detention expanded significantly from the 1990s until early 
2020, with a particularly dramatic increase in detention numbers starting in 2017. By 
early 2020, approximately 50,000 immigrants were detained each day. In 2019, ICE 
booked a record-breaking 500,000 individuals into detention.41 In the later months of 
2020, detention numbers declined, primarily because of the closure of the Southern border 
to asylum seekers and other migrants. ICE also released some noncitizens in response to 
judicial orders and considerable criticism for its failure to take necessary steps to prevent 
the spread of COVID-19 within detention facilities. Even with these developments, ICE 
detained approximately 170,000 people over the course of 2020.42 The average length of 
time in detention has also increased. By the summer of 2020, the average time in deten-
tion was approximately three months, although there are many instances of much longer 
detention times.

Those in detention include asylum seekers, parents of U.S. citizen children who may 
have lived in this country for many years, and in some circumstances, lawful permanent 
residents. ICE relies upon state and local correctional systems and private for-profit prison 
providers for the majority of its bed space, and for the staffing and supervision of those 
in its custody. 

The expansive use of detention for lengthy periods comes at great financial and 
human cost. In 2020 alone, ICE spent $3 billion on immigration detention.43 As of Octo-
ber 2020, ICE has reported the deaths of 21 individuals in immigration detention facili-
ties, eight of which were due to COVID-19.44 Detention exacerbates existing trauma for 
detained individuals, including asylum seekers, and has serious negative effects on mental 
and physical health. Existing and new conditions often go untreated because of inadequate 
medical and mental health care in detention. The COVID-19 pandemic and resulting 
detainee deaths shed renewed light on long-standing problems with a lack of hygiene and 
adequate healthcare in detention. Detention also separates families and causes financial 
and emotional stress to family members left behind when a loved one is detained. It also is 
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more difficult for detained noncitizens to access legal counsel and, ultimately, to win relief 
from deportation in otherwise viable cases. The harm caused by detention and the lack 
of care for those in custody disproportionately impact vulnerable populations, including 
children held in custody with their parents, individuals with medical and mental health 
vulnerabilities, pregnant and nursing women, and transgender persons, among others. 

The ABA urges the new administration to recognize that immigration detention is a 
form of civil detention, and to ensure that this deprivation of liberty is not punitive. Deten-
tion should be allowed only in extraordinary circumstances where necessary to address 
a likelihood of danger to the community or national security, or a substantial flight risk. 
Where there is a substantial risk that a noncitizen will fail to appear for hearings or refuse 
to comply with a final order of removal, such concerns should be addressed through 
formal alternatives to detention programs, negating the need to detain noncitizens over 
concerns of flight risk alone in most circumstances. 

A. Noncitizens in Pending Removal
Proceedings Should Not be Detained
Except in Extraordinary Circumstances

No existing statutory scheme compels the current expansive system of immigration 
detention. Many noncitizens in ICE custody are awaiting final disposition of their immi-
gration cases. They do not have an order of removal for ICE to execute and may never have 
one, as many noncitizens win the right to remain in the United States or otherwise have 
their immigration cases terminated or closed.45 They are often swept into the detention 
system based on broad assertions of flight risk or danger. Studies show that noncitizens in 
removal proceedings appear for their hearings at rates above 90 percent when they have 
access to counsel or case management support.46 Many noncitizens have relatives ready 
to receive them, so they have a stable residence and strong incentives to appear for their 
hearings to seek the right to remain in the United States. Specific and demonstrable flight 
risk concerns can be addressed through mechanisms other than detention, such as release 
on conditions or enrollment in a formal alternatives to detention program as described 
below. Furthermore, most noncitizens in detention do not appear to present a threat to 
the community or national security that would necessitate detention.47 Many noncitizens 
in detention are asylum seekers fleeing violence. In addition, many detained noncitizens 
have no criminal history, and only a small number have convictions for violent crimes.48 
According to ICE’s own threat assessments, more than half of those in detention present 
no risk of danger at all.49

The number of noncitizens in detention currently is at a five-year low, due to a variety 
of factors including the COVID-19 pandemic and the closure of the U.S. Southern border. 
This provides an important opportunity to shift away from excessive reliance on detention 
through development of a process for the safe release of current detainees and clear and 
appropriate criteria for determining the exceptional circumstances in which noncitizens 
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should be detained in the future. Such a change would be consistent with long-standing 
ABA policy opposing detention of noncitizens, other than in extraordinary circumstances, 
as well as developments in the criminal justice system. 

ICE should take steps to curtail immigration detention during removal proceedings 
to ensure that it is utilized only in extraordinary circumstances. In addition to ending 
the practice of family detention, ICE should immediately adopt a presumptive policy of 
non-detention or release for all noncitizens at the earliest possible juncture after initial 
apprehension. The detention of noncitizens should be limited to cases involving demon-
strable danger for the community or national security, or substantial flight risk. All deci-
sions to detain or otherwise curtail the liberties of noncitizens should be subject to prompt 
and periodic review. Where the Immigration and Nationality Act (INA) provides for 
mandatory detention during pending proceedings, legislative changes should be sought 
to eliminate mandatory detention or limit it to situations where a presumption of danger 
or substantial flight risk is objectively reasonable. In the meantime, ICE should ensure 
physical release from detention under appropriate conditions, consistent with the terms 
of the INA. 

B. ICE Should Utilize the Least Restrictive
Means in Any Custodial Situation

Although many noncitizens do not present any demonstrable risk and may reside in 
the community during pending proceedings without conditions, others may require some 
level of supervision. Formal alternatives to detention programs have proven effective at 
ensuring noncitizens’ appearances at immigration court hearings and other immigration 
appointments at a significantly lower cost to the taxpayer than detention.50 Studies also 
demonstrate the positive outcomes and effects of the now-discontinued Family Case Man-
agement Program, including a 99 percent attendance rate at ICE check-ins and appoint-
ments and 100 percent attendance at immigration court hearings.51 Despite its success, 
the program was terminated in 2017.

However, some supervision programs can be costly and involve unnecessary restric-
tions on liberty. Some noncitizens are subjected to intrusive electronic monitoring for 
lengthy periods without effective mechanisms for determining ongoing need. For example, 
ICE statistics show that periods of electronic ankle bracelet monitoring exceeding one 
year are common.52 Such over-supervision can create a stigma for those monitored, cause 
physical pain and discomfort, and present barriers to employment, education, and even 
legal representation. In turn, these barriers can have negative effects on a noncitizen’s 
ability to participate fully in their immigration proceedings. 

Supervision programs offer an important alternative to detention in appropriate 
cases, but there must be regular, individualized determinations of ongoing need. These 
programs should be utilized only in cases for noncitizens who present a risk level that 
cannot be addressed through means other than formal supervision. For those individu-
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als, a full range of alternatives should be considered, and the least restrictive means of 
addressing the specific concerns involved should be applied. Alternatives could include 
release on parole without a requirement of a monetary bond, release on a low monetary 
bond that is based on the individual’s economic means and level of risk, enrollment in 
community-based support programs, reporting requirements, or imposition of electronic 
monitoring as a last resort. Where supervision or monitoring is imposed, enrollment 
in these programs should be regularly reviewed. Finally, funding should be provided to 
expand and strengthen community-based case management and support programs. The 
new administration should restore the successful Family Case Management Program 
and develop additional programs serving non-detained noncitizens so that individuals 
receive the information and assistance needed to fully participate in their immigration 
proceedings.

C. Detention Must Be Non-Punitive with
Adequate Access to Essential Services

Noncitizens in immigration detention often face dire conditions and limited access 
to services. The ABA receives reports from attorneys representing detained immigrants, 
national and local organizations serving noncitizens, and direct letters and phone calls 
from detained noncitizens that reflect serious, continuing problems with detention facil-
ity conditions. These reports often include the use of solitary confinement as a punitive 
measure of control and as a means of medical segregation and protective custody. The 
reports detail inadequate medical care, poor hygiene conditions, and inadequate access to 
legal resources. Reports of sexual abuse, assault, and harassment—perpetrated by both 
detained individuals and facility staff—are also prevalent. 

Many detention facilities are located in remote rural areas, isolating detained noncit-
izens from family, legal services, and specialized healthcare. Detained individuals also are 
regularly transferred between facilities in ways that interrupt attorney-client relationships 
and further restrict access to other services. 

As discussed in other sections of this paper, detained immigrants are much less likely 
to secure counsel than non-detained immigrants. The lack of access to counsel negatively 
impacts all aspects of a detained noncitizen’s case, with unrepresented respondents less 
likely to gain release from detention and half as likely to secure protection from removal.53 
Barriers to securing or communicating with counsel include long travel and wait times 
for attorneys attempting to meet with their clients in detention, insufficient opportuni-
ties for confidential phone calls and meetings, delays in delivery of correspondence, and 
ever-changing requirements for visitation. The COVID-19 pandemic has exacerbated visi-
tation challenges with the imposition of arbitrary requirements for visitation and a failure 
to offer meaningful alternatives to in-person visits. 

Reform is needed to bring immigration detention in line with the civil nature of the 
system and to address problems of isolation and poor conditions. ICE should end the use 
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of detention facilities in areas where there is limited access to counsel and emergency and 
specialized healthcare services, and detained individuals should not be transferred, absent 
special justification, if it will impede an existing attorney-client relationship or interfere 
with access to family or necessary healthcare. As ICE reduces detention capacity, it should 
prioritize a reduction in its use of remote facilities. 

Generally, ICE should provide services—including religious and recreation services—
to detained noncitizens at a level that reflects the civil nature of immigration detention. At 
minimum, this should be offered to the same degree as provided to pre-trial detainees in 
the criminal justice system. ICE should expand access to legal materials, resources and vis-
itation by counsel while ensuring ample opportunities for confidential communications in 
person and by phone, video, and mail. ICE also should ensure that adequate medical and 
mental health resources are available at all facilities and that individuals needing outside 
specialized care receive it. ICE can accomplish this by establishing a well-managed medi-
cal care system. Such a system should include electronic health care records encompassing 
a comprehensive initial assessment at admission and updates throughout the duration of 
detention, including any readmissions, to inform housing assignments, identify vulnerable 
individuals, and ensure continuous care management. 

D. ICE Should Establish a Uniform Set
of Detention Standards that Include
Meaningful Oversight and Accountability
Measures

ICE is comprised primarily of law enforcement personnel with extensive expertise 
performing removal functions but not in the design and delivery of detention facilities 
and community-based alternatives. The ICE-managed detention system is sprawling and 
lacks coordination. Currently, ICE maintains more than 100 agreements with public and 
private entities to house detained noncitizens in 232 facilities in 46 states, of which the 
federal government owns only seven and operates none. 

ICE uses four different sets of detention standards—three for adult facilities and one 
for family residential centers—all of which are based on criminal, not civil, correctional 
standards. ICE allows immigration facilities to treat civil detainees as if they were pretrial 
or sentenced inmates, as well as to apply different standards governing their conditions of 
confinement based solely on the facility to which ICE has assigned them. The pandemic 
highlights the impact of assigning different detention standards to facilities in the same 
system for the same population. For example, ICE required the 44 dedicated (immigrant 
detainees only) facilities to comply with CDC guidelines and only requested the remain-
ing, nondedicated (shared use) facilities to do so, a decision soundly criticized by members 
of Congress and the Department of Homeland Security’s Office of the Inspector General.



23

American Bar Association • Achieving America’s Immigration Promise

Private for-profit entities own or operate most detention beds and also inspect and 
assess ICE detention activities. The intent of these annual assessments is to determine the 
extent to which each facility complies with the ICE detention standards. However, the 
inspections often are not conducted in a manner that reveals violations. When violations 
are discovered, there are often not clear consequences, such as cancellation or non-renewal 
of a contract, as detention is ICE’s preferred population management strategy. 

ICE should establish a national, uniform system of immigration detention with the 
requisite management tools, information systems and workforce to determine when deten-
tion is necessary, to make appropriate classification and placement decisions for those 
detained, and to release individuals wherever possible under the minimum conditions 
required. The ABA urges the development of plans for various contingencies going for-
ward, and meaningful oversight and accountability measures should be deployed. ICE 
should also develop a new set of detention standards, incorporating the best components 
of its various standards and the ABA’s Civil Immigration Detention Standards54 into one 
uniform set of requirements applicable to all facilities. These standards should encompass 
provisions for ample federal oversight of key detention operations and to track perfor-
mance and outcomes. ICE should discontinue use of any detention facility that fails to 
meet and maintain these conditions. ICE also should assign enough expert federal officials 
on-site to oversee detention operations, to intercede as necessary, and to ensure that there 
are appropriate grievance and disciplinary processes. Finally, ICE should develop a new 
set of risk and needs assessment and classification tools to inform care, custody restric-
tions, privileges, programs, and delivery of services consistent with risk level and medical 
needs of the population. 
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IV. Restoring Access to

Humanitarian Protection

Recommendations

• The Executive Office for Immigration Review and the
Department of Homeland Security should repeal or with-
draw proposed rules, regulatory actions, and decisions
that have narrowed the scope of substantive eligibility
for asylum and other forms of humanitarian protection
or erected significant procedural barriers to presenting
protection claims.

• The Department of Homeland Security and Executive
Office for Immigration Review should abandon policies
that restrict or prevent access to the asylum system itself,
including ending the Migrant Protection Protocols, termi-
nating asylum cooperative agreements with Guatemala,
Honduras, and El Salvador, and repudiating reliance on
policies that tie asylum eligibility to manner of entry or
applications of protection filed in other counties. The gov-
ernment also should revisit policies that have closed U.S.
borders to asylum seekers during the COVID-19 pandemic.

• Congress should strengthen humanitarian protections to
ensure that asylum seekers’ access to counsel and due
process is protected.

• The government should support a robust refugee pro-
gram that includes the development of refugee visa and
pre-clearance policies to assist refugees in coming to the
United States.
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T
he ABA has long supported a legal system that provides refugees, asylum seekers, 
and others seeking humanitarian protection optimal access to legal protections in 
the United States. In the last three years, the government took numerous actions 

and proposed others to severely restrict the ability of asylum seekers to access our nation’s 
asylum system and the due process protections to which they are entitled. These poli-
cies violate fundamental notions of fairness and fail to comport with the United States’ 
international treaty obligations or domestic statutory and regulatory requirements. The 
policies should be rescinded, and Congress should strengthen humanitarian protections 
to ensure that asylum seekers’ access to counsel and due process is protected.

A change in focus is fundamental to restoration of the asylum system. The ABA 
encourages the government to recognize that many people are fleeing their countries out 
of genuine fear and desperation. Though the asylum process determines whether an indi-
vidual meets the statutory definition of a refugee, a denial of asylum is not evidence of 
fraud, nor does it justify mistreatment or deprivation of rights. The numbers of individuals 
waiting months in squalid conditions at informal refugee camps on the Mexican side of 
the Southern border55 and the continued arrivals of individuals to the United States during 
a global pandemic demonstrate that harsh policies do not deter vulnerable individuals 
seeking humanitarian protection. Rather, our government must focus on addressing the 
root causes of migration and improving the ability to effectively consider claims for asylum 
and other forms of humanitarian protection. 

The United States should work with Central American governments on a regional 
response that will focus on protection as part of a broader effort to address situations 
that force individuals to flee. Coupled with robust use of refugee processing and other 
programs that consider protection claims while an individual is still in his or her country 
of origin, this approach has the potential to restore the United States to its position as a 
model for humanitarian protection while easing the burden on domestic institutions, such 
as the Department of Homeland Security (DHS) and the Executive Office for Immigration 
Review (EOIR).

A. Undoing Threats to Due Process and
Access to Counsel

Although the government has implemented many policy and regulatory changes since 
2017 that restrict access to the U.S. asylum system, this paper focuses on those that pose 
the greatest threat to the right to a full and fair adjudication of an asylum seeker’s claim. 

International and domestic law prevent the United States from returning an individual 
to a place where she would be persecuted or tortured.56 The ABA called on prior adminis-
trations to enhance and improve existing asylum procedures within a shared understand-
ing of U.S. domestic and international obligations. Recent governmental changes appear 
to have abandoned that shared understanding and threaten the very framework of the U.S. 
commitment to refugees and asylum seekers. These threats fall into two general categories: 
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(1) proposed rules, regulatory actions, and decisions that narrow the scope of substantive
eligibility for asylum and other forms of humanitarian protection and/or erect significant
procedural barriers to presenting protection claims before DHS and EOIR; and (2) policies
that restrict or prevent access to the asylum system itself.

1. DOJ and DHS Should Repeal, Withdraw, or
Abandon Policies and Regulations that Improperly
Narrow Asylum Eligibility

The Department of Justice (DOJ) has narrowed the scope of asylum eligibility 
through a series of precedent decisions issued by the Attorney General that overturned 
longstanding legal doctrine regarding persecution based on family affiliation, domestic 
violence, and criminal or gang violence.57 Consequently, many individuals fleeing from 
these types of persecution, particularly from Central America, find it more difficult to 
meet even the threshold standard in an initial asylum screening interview. Those who 
clear the initial threshold screening face greater difficulty establishing eligibility for pro-
tection in court. In December, EOIR and DHS finalized a rule that not only would codify 
these decisions but would fundamentally alter asylum law with respect to substance and 
procedure by defining terms to significantly circumscribe who can demonstrate eligibility 
for asylum; limiting access to full and fair hearings; changing the applicable standards of 
proof; shifting burdens of proof; and denying access to legal counsel and information.58 
In October 2020, EOIR and DHS finalized a rule that significantly expands barriers to 
asylum eligibility based on criminal history. A court recently enjoined the rule,59 which 
would exclude individuals from asylum protection based on relatively minor criminal con-
victions, as well as allegations of certain types of criminal misconduct, in contravention 
of due process principles and international law. 

Actions that purport to narrow substantive eligibility for protection have been cou-
pled with recent procedural changes that eliminate existing due process protections and 
restrict access to counsel, making it more difficult for asylum seekers to qualify for protec-
tion. These actions include a rule that significantly changes procedures before the Board 
of Immigration Appeals (Board) by imposing strict time lines on briefing and appeal 
processing; referring untimely appeals to the EOIR Director, a political appointee, for 
adjudication; allowing immigration judges to bypass the process of full agency review 
where they allege that the Board made an error; and further limiting avenues for the con-
sideration of new evidence or changes in the law that would benefit noncitizens. EOIR 
also recently issued a final rule that accelerates the deadline for the submission of asylum 
applications for individuals placed in expedited removal proceedings; imposes an unduly 
restrictive and inflexible standard for accepting an application as complete; defines which 
sources immigration judges can rely on when deciding protection claims and how they can 
be relied on; permits immigration judges to submit their own evidence into the record; and 
strictly enforces the statutory deadline for adjudication of asylum applications at a time 
when EOIR is facing a historic backlog of cases.
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Restoring substantive eligibility and ensuring that the asylum process is fair and has 
procedural integrity is a critical step for rebuilding the nation’s humanitarian protection 
system.

2. DOJ and DHS Should Eliminate Bars to the
Asylum Process

In addition to substantive eligibility and procedural rules affecting eligibility in indi-
vidual cases, the government implemented sweeping policies to prevent people from apply-
ing for asylum by creating categorical bars on asylum eligibility or by cutting off access 
to the asylum system entirely. Though courts have invalidated some of these actions, and 
some remain subject to litigation, a firm repudiation of the actions described below is 
necessary to restore balance to the system.

a. DHS and DOJ Should Not Tie Asylum Eligibility to
Manner of Entry

The first action involved an interim final rule and Presidential Proclamation that 
operated together to ban migrants from receiving asylum if they entered the United States 
at the Southern border other than at a designated port of entry. This action was enjoined 
by one court and vacated by another60 because the Immigration and Nationality Act 
(INA)61 clearly states that any noncitizen who is physically present in the United States 
or arrives in the United States (whether or not at a designated port of arrival) may apply 
for asylum, irrespective of such person’s status. The rule is also unduly punitive given 
that, prior to the COVID-19 pandemic, DHS was employing a “metering” policy at the 
Southern border, whereby Customs and Border Protection (CBP) limited the number of 
individuals who could seek to be inspected and apply for asylum at a port of entry during 
a given time period. Through metering, CBP turned away many asylum seekers from the 
Southern border and forced thousands of individuals to wait months in Mexico for their 
opportunity to present claims for protection. DHS’ own Office of Inspector General found 
that metering likely led more noncitizens who would otherwise seek to enter the Southern 
border legally to cross unlawfully between ports of entry.62 DHS should end the practice 
of metering and develop orderly procedures for processing asylum seekers who present 
themselves at ports of entry. It should also withdraw or overturn any restrictions on eligi-
bility for asylum based on the place or manner of arrival at the U.S. border. 

b. DOJ and DHS Should Not Restrict Asylum Eligibility for
Individuals Who Fail to Apply for Protection in
Transit Countries

In July 2019, DOJ and DHS issued an interim final rule that barred asylum seekers, 
including unaccompanied children, who entered or attempted to enter the United States at 
the Southern border from asylum eligibility unless they had applied for and were denied 



28

American Bar Association • Achieving America’s Immigration Promise

asylum in at least one country of transit on the journey to the United States (with some 
narrow exceptions). Other than Mexican nationals, every person fleeing over land to the 
Southern U.S. border necessarily transits at least one third country. Although individuals 
impacted by the rule were still eligible to apply for withholding of removal and protection 
under the Convention Against Torture (CAT), they had to meet a heightened standard in 
an initial screening interview before being able to present their claim to an immigration 
judge. Barring affected migrants from asylum eligibility also contributed to family separa-
tions, because unlike in asylum claims, family members cannot be included as dependents 
in withholding and CAT claims. This meant that if an entire family fled due to political 
persecution suffered by both parents and they did not apply for asylum in a country of 
transit before reaching the United States, the parents might win withholding or CAT pro-
tection, and their minor children might be ordered removed.

The interim final rule was vacated by one court and enjoined by another over the 
summer, with good reason.63 It was inconsistent with existing exemptions in the asylum 
statute and created a categorical bar to asylum eligibility based on protections available 
in a third country that left no room for an individualized assessment of the specific cir-
cumstances of the case. The rule also ignored that, in many cases, seeking asylum is either 
impracticable or impossible in the countries through which asylum seekers may transit on 
the way to the United States. Nevertheless, EOIR and DHS recently issued a final rule, 
and it is scheduled to go into effect on January 19, 2021. The new administration should 
repeal the rule. 

c. The United States Should Terminate “Asylum
Cooperative Agreements” with Northern Triangle
Countries

In late 2019, DHS and DOJ issued an interim final rule that set forth implementation 
procedures for “asylum cooperative agreements” signed with the governments of Guate-
mala, Honduras, and El Salvador. The interim final rule purported to implement the safe 
third country exception in the INA, which provides that a person may be ineligible for 
asylum if he or she transited through a country that has signed a “safe third country” 
agreement with the United States.64 However, in doing so, the agencies ignored ample 
evidence that the Northern Triangle countries are not safe and do not provide access to 
a full and fair procedure for determining protection claims. During the COVID-19 pan-
demic, DHS has not removed individuals pursuant to these agreements; however, when 
the agreement with Guatemala was operational, hundreds of Honduran and Salvadoran 
nationals received removal orders and were deported without the opportunity to apply for 
any type of humanitarian protection in the United States. Reports indicated that individ-
uals subjected to the agreement with Guatemala were not adequately screened for protec-
tion concerns in their home country or in Guatemala, were held for days or weeks in CBP 
custody without access to counsel and were removed to Guatemala without an informed 
understanding of the process, their legal options, or even where they were going.65 The 
“asylum cooperative agreements” with the Northern Triangle countries should be termi-
nated. These agreements do not protect asylum seekers or create genuine regional solu-
tions to address migration. They simply allow the United States to shift its responsibility 
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to protect vulnerable asylum seekers onto countries that are ill-equipped and unable to 
ensure protection. Instead, the United States should work with these countries to address 
the root causes of migration.

d. DHS Should Not Force Asylum Seekers to Remain in
Mexico While Pursuing Their Claims

In January 2019, DHS again shifted its responsibility to protect asylum seekers to a 
regional neighbor by implementing the Migrant Protection Protocols (Remain in Mexico 
policy (MPP)). This policy purportedly allows asylum seekers to apply for protection in the 
United States, but, in reality, cuts off any meaningful access by forcing them to remain in 
Mexico while their claims are pending. There are numerous due process concerns inher-
ent in the MPP program. It is impossible for the vast majority of MPP asylum seekers to 
exercise their statutory right to counsel in removal proceedings because counsel either 
must travel to dangerous border cities in Mexico or meet with their clients virtually, or in 
immigration court immediately before a scheduled hearing. The hearing process for MPP 
asylum seekers also fails to comport with fundamental notions of due process because of 
inadequate notice of changed or cancelled hearings, and the use of “tent courts” to con-
duct hearings in Brownsville and Laredo, Texas. In “tent court” hearings, the judge and 
government counsel often appear by videoconference, and there is no simultaneous inter-
pretation provided for MPP asylum seekers who are not fluent in English. Moreover, MPP 
places asylum seekers in grave personal danger by forcing them to fend for themselves in 
dangerous Mexican border cities where many have been subjected to extortion, kidnap-
ping, trafficking, and other forms of violence.66 All MPP hearings have been postponed 
since the beginning of the COVID-19 pandemic, leaving thousands of asylum seekers 
to wait indefinitely in Mexico for their chance at protection in the United States. While 
the Supreme Court has agreed to review the legality of MPP, regardless of the outcome 
of that case, DHS should end MPP and develop a comprehensive plan to screen all MPP 
participants for admission into the United States at designated ports of entry for purposes 
of continuing their immigration proceedings.

e. The United States Should Revisit COVID-19 Related
Restrictions

The COVID-19 pandemic presents many challenges for the United States and other 
countries. The ABA therefore is mindful of the government’s legitimate public health and 
safety concerns surrounding the pandemic. Nevertheless, these concerns must be balanced 
with U.S. obligations under international and domestic law. 

Since the COVID-19 pandemic began, the administration has closed the Southern 
and Northern borders to nearly all asylum seekers by allowing CBP officials to expel 
individuals, including unaccompanied children, encountered at or between ports of entry 
without proper entry documentation, with limited exceptions. The restrictions were issued 
based on the Centers for Disease Control’s (CDC) authority under the public health laws 
to prohibit the introduction of individuals into the United States to avert the danger of the 
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introduction of a quarantinable communicable disease.67 This policy has resulted in more 
than 300,000 expulsions since March.68 A recent court order prevents the government 
from using the CDC order to expel unaccompanied children, but it remains in effect for 
families and single adults.69 The new administration should revisit these restrictions and 
develop a process that balances legitimate public health and safety concerns with the 
rights of those seeking humanitarian protection.

In addition to the CDC order, the administration also finalized a rule that redefines 
the statutory bar to eligibility for asylum and withholding of removal for noncitizens who 
present a danger to the security of the United States to include noncitizens whose entry 
to the U.S. would pose a risk of spreading infectious or highly contagious diseases. The 
rule is overbroad and lacking appropriate procedural safeguards. It should be repealed.

B. A Return to Humanitarian Protection

After four years of immigration measures designed to deter asylum seekers from 
coming to the United States, particularly from the northern countries of Central America, 
it is time for a new page in the government’s approach to reducing unauthorized migration 
flows. One important component of this work is U.S. engagement in refugee protection. 
The government should support a robust refugee program so that those who need pro-
tection can be identified before they leave their home countries. As discussed elsewhere 
in this paper, the government should reinstate the Central American Minor refugee pro-
gram, which provided a vital lifeline for certain at-risk children whose parents resided in 
the U.S. Other creative refugee programs could reduce migration flows without resorting 
to abridged asylum criteria in the United States. They also could alleviate pressure on 
existing systems, such as the immigration courts and the affirmative asylum case backlog.
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V. Protecting

Unaccompanied Children

Recommendations

• Counsel should be provided to unaccompanied children
in all stages of their immigration processes and proceed-
ings, including initial interviews before U.S. Citizenship
and Immigration Services asylum offices, and at all pro-
ceedings necessary to obtain Special Immigrant Juvenile
status, asylum, and other remedies.

• The government should ensure that an unaccompanied
child has had a meaningful opportunity to consult with
counsel about the child’s specific legal options before
immigration courts conduct any hearings, including final
hearings, that involve the taking of pleadings or admission
of evidence.

• The Department of Justice should establish an indepen-
dent office with child welfare expertise to ensure that chil-
dren’s interests are recognized and respected at all stages
of the immigration process.

• The government should ensure more consistent applica-
tion and further development of child-friendly practices
for children engaging with the immigration system, con-
sistent with the ABA Standards for the Custody, Place-
ment and Care; Legal Representation; and Adjudication of
Unaccompanied Alien Children in the United States (2018).

• Live, in-person hearings for unaccompanied children
should be ensured in most instances. Absent exigent cir-
cumstances where the child and any counsel of record
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have consented, video teleconference should not be used 
in immigration proceedings involving children. 

•	 Special protections should be implemented for unaccom-
panied children when they are initially apprehended and 
screened at the border and revised guidance should be 
issued for the screening of unaccompanied children.

•	 A minor who is designated as an unaccompanied child 
upon initial entry to the United States should maintain that 
designation until her case is completed and she should be 
afforded all attendant protections of the Trafficking Vic-
tims Protection Reauthorization Act, including initial U.S. 
Citizenship and Immigration Services jurisdiction over her 
asylum application.

•	 The Department of Homeland Security should issue a final 
rule regarding adjudications of Special Immigrant Juve-
nile status that does not impose requirements beyond 
those mandated by Congress or exclude children who are 
otherwise eligible for SIJ status. 

•	 The Executive Office for Immigration Review should 
issue guidance allowing immigration judges to continue, 
administratively close, or terminate cases to allow Special 
Immigrant Juvenile recipients to wait for an available visa 
permitting adjustment of status. 

•	 Congress should increase the number of visas available 
for Special Immigrant Juveniles.

•	 The Central American Minor refugee program should be 
reinstated.

•	 The Department of Homeland Security should not sepa-
rate a child from a parent unless there has been a deter-
mination of child endangerment. 

•	 Unaccompanied children should be processed at the bor-
der according to the protections outlined in the Trafficking 
Victims Protection Reauthorization Act. The Department 
of Homeland Security should not turn unaccompanied 
children away at the border or expel them during the 
COVID‑19 pandemic.
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T
he ABA’s Commission on Immigration operates two projects in Texas that give 
the ABA direct experience regarding how government policies affect unaccompa-
nied children who arrive to the United States. These projects are the South Texas 

Pro Bono Asylum Representation (ProBAR) project in Harlingen, Texas, which serves 
detained (and some non-detained) adult and unaccompanied minor immigrants and asy-
lum seekers, and the Children’s Immigration Law Academy (CILA) a legal resource center 
in Houston that serves children’s immigration legal services programs throughout Texas. 
Our direct experience demonstrates that crucial protections provided to unaccompanied 
children must be restored, additional child-friendly practices should be implemented at 
all phases of the immigration system, and due process rights should be expanded for this 
vulnerable population.

A.	The Government Should Appoint Counsel 
for Unaccompanied Children

The ABA supports the appointment of counsel at government expense for unaccom-
panied immigrant children. Children who assert their legal rights and seek to remain in 
the United States have a long and difficult road ahead of them. Immigration court is an 
adversarial setting, presided over by a Department of Justice (DOJ) immigration judge 
and prosecuted by experienced Department of Homeland Security (DHS) Immigration 
and Customs Enforcement (ICE) counsel. Even in cases where a child may pursue asylum 
initially before the asylum office, the process is complicated and requires the child to prove 
her claim and recount the most difficult details of her life to a complete stranger, often 
through an interpreter. Defenses to deportation are limited and applications for depor-
tation relief require the timely completion of lengthy forms, in English, supplemented by 
extensive evidentiary support and documentation. This is a difficult process for anyone 
who is unfamiliar with the English language and the American legal system. It is unre-
alistic and unreasonable to expect children to represent themselves in these proceedings. 

Accordingly, appointed counsel should be available to unaccompanied children in 
all stages of their immigration processes and proceedings, including initial interviews 
before U.S. Citizenship and Immigration Services (USCIS) asylum offices, and at all pro-
ceedings necessary to obtain Special Immigrant Juvenile (SIJ) status, asylum, and other 
remedies. Furthermore, immigration courts should not conduct any hearings, including 
final hearings, involving the taking of pleadings or presentation of evidence before an 
unaccompanied child has had a meaningful opportunity to consult with counsel about 
the child’s specific legal options. 

Access to counsel makes all the difference for children, who are six times more likely 
to be granted relief if represented.70 Data from fiscal year 2005 through March 2016 
demonstrates that 95 percent of children who are represented appeared for their hearings 
in immigration court.71 Unfortunately, the current network of non-profit legal service 
providers and private bar pro bono volunteers cannot meet the overwhelming need for 
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representation. Based on data through August 2020, more than half—or 52 percent—of 
children facing deportation are unrepresented.72 

The immigration system is overwhelmed and suffers from huge backlogs,73 ineffi-
ciencies in case processing, and insufficient resources to adequately protect the rights of 
unaccompanied children. Ensuring that every unaccompanied child has representation 
would benefit all stakeholders, including the government, by increasing efficiencies in case 
processing and thus reducing costs associated with the adjudication of some children’s 
claims. It is unreasonable to expect an immigration judge to adequately develop the record 
and competently adjudicate an unaccompanied child’s removal proceedings without coun-
sel to ensure the child’s protection needs are understood and fairly presented.

B.	The Government Should Ensure More 
Consistent Application of Child-Friendly 
Practices in the Immigration System

The ABA supports more consistent application and further development of child-
friendly practices by all federal agencies engaging with children in our immigration sys-
tem. The ABA also supports the establishment within DOJ of an independent office with 
child welfare expertise to ensure that children’s interests are recognized and respected at 
all stages of the immigration process. 

Collaborative efforts among ABA staff and experts on unaccompanied children 
nationwide produced the ABA Standards for the Custody, Placement and Care; Legal 
Representation; and Adjudication of Unaccompanied Alien Children in the United States 
(ABA Standards).74 The ABA Standards address the comprehensive psychological, legal, 
medical, mental health, educational, and other basic needs of unaccompanied immigrant 
children in federal custody. These standards were updated in August 2018 and replace the 
original standards promulgated in August 2004. The ABA urges their application and use 
in the training of all stakeholders involved with unaccompanied children.

Recently, even prior to the pandemic,75 DOJ began relying on video teleconfer-
ence hearings (VTC) in processing the cases of some detained unaccompanied children, 
which raises serious due process concerns among advocates.76 As set forth in the ABA’s 
Standards, the ABA strongly opposes the use of video teleconferencing in immigration 
proceedings involving children.77 At best, these hearings are difficult to comprehend for 
children; at worst, they are terrifying for children. At a VTC hearing, a child may be in a 
different physical location than the judge, opposing counsel, and the child’s own counsel. 
As a result, a child’s right to communicate with counsel, and communicate with the judge 
and any interpreter can be adversely affected.78 The ABA encourages live, in-person hear-
ings for unaccompanied children absent exigent circumstances. 
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C.	CBP Should Provide Special Protections 
for Unaccompanied Children in Its Custody

The ABA supports special protections for unaccompanied children upon initial appre-
hension and screening at the border.79 Apprehension, detention, and screening by Customs 
and Border Protection (CBP) is the first government point of contact for unaccompanied 
immigrant children who cross the U.S. border or seek admission at a U.S. port of entry.80 
Children who are separated from a parent or from another adult caregiver at the border 
may also be identified as unaccompanied children.81 In 2008, Congress provided special 
protections for the screening of children at the border as part of the William Wilberforce 
Trafficking Victims Protection Reauthorization Act (TVPRA), 82 which created a 72-hour 
deadline for transferring certain children out of CBP facilities.83 

Unfortunately, an exception to the 72-hour rule is available,84 and in May 2019 the 
entire country learned of the deplorable conditions for children in CBP facilities near the 
border subject to the “extraordinary circumstances” exception. 85 These conditions, which 
involved the deaths of six children in CBP custody,86 were reminiscent of the conditions in 
which children like Jenny Flores were detained by legacy Immigration and Naturalization 
Services (INS) in the 1980s.87 Those circumstances and subsequent litigation resulted in 
the Flores Settlement Agreement (FSA), which still governs CBP conditions because the 
federal judge overseeing the FSA enjoined DHS from implementing final published regula-
tions in September 2019.88 The Young Center for Immigrant Children’s Rights also issued 
a 2019 report documenting failures in the TVPRA screening process that resulted in the 
repatriation of “an extraordinarily high percentage of unaccompanied Mexican children” 

to “particularly dangerous communities in Mexico.”89

Several organizations have proposed alternatives to the current framework for appre-
hending, detaining, and screening unaccompanied children in CBP facilities.90 In partic-
ular, revised guidance is needed for the screening process of unaccompanied children. 
The ABA Standards urge CBP to ensure children are interviewed in their best language, 
including any indigenous language they may speak.91 The Standards also urge that immi-
gration enforcement personnel receive training in child-sensitive and culturally appropri-
ate interviewing techniques.

D.	ORR Should Center the Best Interest of 
the Child in the Detention and Release of 
Unaccompanied Children

The Department of Health and Human Services’ Office of Refugee Resettlement 
(ORR) should center the best interest of the child in the detention, care, and release of 
unaccompanied children. Congress charged ORR to oversee the care and custody of 
unaccompanied children including detention in the least restrictive setting, centering on 
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the best interest of the child.92 The standards for the detention, release, and treatment 
of minors in immigration custody set forth in the FSA still govern ORR today. Many 
lawsuits have been filed in federal court in the past few years challenging ORR policies 
and seeking enforcement of the FSA.93 ORR publishes its own policy guide which it can 
change without prior notice.94 Several government reports have made recommendations 
for improved ORR oversight.95

The National Center for Youth Law’s December 2019 report detailed the experiences 
of youth in ORR facilities collected as part of their role as Flores counsel.96 That report 
highlights the disparity in lengths of stay at different facilities around the United States, 
the number of large facilities housing children, and the absence of a policy to challenge 
placement decisions.97 The ABA Standards recommend release of children expeditiously 
after being detained in small, non-secure, community based programs.98 Children without 
reasonable prospects of placement with potential sponsors should be transferred to ORR 
or state long-term foster programs without requiring demonstration of their potential 
eligibility for legal relief.99

E.	DHS Should Ensure TVPRA Protections 
for Unaccompanied Children Who Were 
Subjected to the Migration Protection 
Protocols

Unaccompanied children, along with certain other vulnerable groups, should not 
be included in the Migrant Protection Protocols, or Remain in Mexico policy (MPP).100 
Yet many families with children are in the program, and unaccompanied children have 
been affected by MPP in a variety of ways. Despite the plain language of the TVPRA that 
requires DHS to place all unaccompanied children in removal proceedings under section 
240 of the INA,101 DHS instead has removed unaccompanied children with prior orders 
from the MPP program without affording them the full rights conferred by Congress 
in the TVPRA. MPP should end; however, as long as MPP remains in place, to ensure 
compliance with the TVPRA, all unaccompanied children upon entry, including those 
affected by the MPP policy, should be issued a new NTA and full removal proceedings 
should be initiated.
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F.	 USCIS Should Maintain Initial Jurisdiction 
Over the Cases of all Unaccompanied 
Children

The ABA supports the initial jurisdiction of the USCIS asylum office for all children 
who are designated as unaccompanied in the United States. The TVPRA provides multiple 
protections for unaccompanied children. Among the most significant protections is the 
ability for unaccompanied children to apply for asylum in the first instance in a non-ad-
versarial setting at the USCIS asylum office rather than applying before the immigration 
court, even while they are in removal proceedings.102 This protection affords children 
better access to the asylum system and a more child-friendly adjudication that considers 
their age and any trauma they have endured in their home countries or in their journeys 
to the United States. 

The term “unaccompanied alien child” is defined in 6 U.S.C. § 279(g)(2). Although 
there is a legal definition for unaccompanied child, interpretations differ as to whether a 
child maintains that determination or whether it should be reassessed as the case progress-
es.103 The ABA believes that all those who are determined to be unaccompanied children 
in the United States, or who have ever been so determined, should be afforded the pro-
tections of the TVPRA, and therefore, the USCIS asylum office should have initial juris-
diction over their asylum applications. The unaccompanied child determination should 
remain valid until the case is completed.104 This would improve fairness, uniformity, and 
accessibility to the asylum system for children and ensure their cases are heard in a more 
child-friendly setting. 

G.	Special Immigrant Juveniles Should Be 
Protected from Removal

SIJ status is a form of relief for noncitizen children who have suffered abuse, aban-
donment, and/or neglect by one or both of their parents. To seek SIJ status, a state juvenile 
court must make certain determinations, including a finding that it would not be in the 
child’s best interest to be removed to their country of origin.105 Proposed regulations were 
reopened in October 2019 on the adjudication of SIJ petitions.106 The ABA submitted 
comments and urges DHS to adopt final regulations in line with those recommenda-
tions.107 The ABA does not support regulations that create requirements beyond those 
mandated by Congress or that seek to exclude children who are otherwise eligible for SIJ 
status, such as those that essentially direct DHS adjudicators to redetermine those matters 
expressly delegated to state courts for decision and resolution. 

SIJ recipients can adjust their status to that of Lawful Permanent Resident (LPR) 
when a visa is available under the employment-based fourth preference category.108 A 
limited number of visas are available each year and the number includes a country-based 
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cap. In recent years, there has been an increasing backlog for children from certain coun-
tries and some children must wait years before they can adjust to LPR status. While they 
wait for the opportunity to seek permanency in the United States, SIJ recipients are not 
protected from removal. To protect these children from deportation and provide meaning-
ful relief, EOIR should issue guidance allowing immigration judges to continue, admin-
istratively close, or terminate removal cases to allow SIJ recipients to wait until a visa is 
available for them to adjust their status. The ABA also supports congressional action to 
increase the number of visas available for Special Immigrant Juveniles.

H.	The Central American Minor Refugee 
Program Should Be Reinstated

The ABA supports reinstatement of the Central American Minor (CAM) refugee 
program. Thousands of children make the dangerous journey to the United States with-
out a parent or legal guardian each year.109 Instead of endangering the lives of children 
by forcing them to seek asylum at the Southern border of the United States, the govern-
ment should institute refugee processing for children in Central America by restoring 
and improving the CAM program.110 Before its 2017 termination, the CAM program 
provided a way for children from Honduras, El Salvador, and Guatemala to reunite with 
a parent lawfully residing in the United States through refugee status or parole. More 
than 13,000 children applied for the program while it was active, and more than 1,500 
children received refugee status while more than 1,400 children received parole status.111 
An additional 2,700 children resumed case processing under the program after a lawsuit 
was filed in federal court.112 The program should be reinstated.113

I.	 Children Should Not Be Separated from 
Family Members Unless There Is a History 
of Child Endangerment

The ABA urges the implementation of immigration practices that avoid the separa-
tion of children from their families. In the summer of 2018, there was national outcry 
after reports of children being separated from their families at the Southern border.114 The 
administration had implemented a “Zero Tolerance” policy they openly acknowledged 
was employed for its deterrent effect.115

Despite the public attention and ensuing court battles, family separation is not a new 
concept in immigration in the United States, nor has it stopped occurring.116 In theory, 
children are only to be separated from their parent(s) at the border if the parent poses a 
danger to the child.117 However, it is the interpretation of what constitutes a “danger” that 
allows many family separations to continue—children are separated when their parents 
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have low-level criminal backgrounds (in the United States or home country) and their 
offenses have nothing to do with endangering their children or violence.118 Other children 
caught up in the policy have been raised by a family member or an adopted parent, not 
their biological parents. CBP will separate the child from their caretaker if their DNA 
does not establish a biological parent-child relationship.119 This has occurred even where 
the caretaker is a grandparent or adult sibling.120 

Separated children are then declared unaccompanied and placed in ORR custody.121 
These children are not unaccompanied, or were not until the government made them so, 
and treating them as such places a further burden on the system and diverts resources from 
those children who are truly unaccompanied. This also potentially creates a dangerous 
situation for the child and is likely harmful to the child’s well-being. Any separation of a 
child and a parent should occur only upon a determination of child endangerment, apply-
ing well-defined criteria with due process protections for parent and child.

J.	 DHS Should Never Expel Unaccompanied 
Children

The ABA supports processing unaccompanied children at the border according to the 
protections outlined in the TVPRA. On March 20, 2020, in response to the COVID-19 
pandemic in the United States, the Centers for Disease Control (CDC) released a sweeping 
order under Title 42 of the U.S. Code applying to persons at the Southern or Northern 
land borders.122 In effect, the order prohibited the entry of any person who was not a U.S. 
Citizen, LPR or visa holding non-immigrant, including those asking for asylum. The CDC 
reasoned that those who had travelled through Mexico, Canada, or other countries could 
introduce COVID-19 into CBP holding facilities and other locations, but disregarded the 
fact that COVID-19 was already spreading in the United States and that most asylum 
seekers were already being forced to stay in Mexico due to the MPP program.

According to DHS and HHS official declarations filed in support of the government’s 
Ninth Circuit stay request in the Flores case, between March 20 and September 9, 2020, 
CBP expelled more than 8,800 “single minors.”123 The government also stated that, while 
CBP immediately expelled more than 6,500 of those single minors to Mexico, CBP trans-
ferred more than 2,200 single minors to ICE custody, where many were subsequently held 
in hotels.124

Per the Homeland Security Act of 2002 and the TVPRA, unaccompanied children 
who present themselves at the border are required to be placed in ORR custody, and under 
the FSA, unaccompanied children should only be held by CBP for a maximum of 72-hours 
before being transferred to ORR. A federal court recently enjoined the government from 
expelling unaccompanied children under the CDC order.125 The practice of turning unac-
companied children away at the border, or placing them in hotels to await their expulsion, 
should never be repeated.
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Conclusion

T
he recommendations contained in this paper draw upon many decades of collec-
tive reflection on the state of our immigration system. In 2010, the ABA published 
Reforming the Immigration System: Proposals to Promote Independence, Fairness, 

Efficiency, and Professionalism in the Adjudication of Removal Cases,126 a report that 
surveyed the challenges faced by noncitizens seeking immigration relief or benefits, par-
ticularly within in the context of immigration enforcement actions and the immigration 
court system. In 2019, the ABA published an update to the report,127 tracing the successes 
and failures of the Obama administration’s efforts to address immigration enforcement 
issues, as well as the increasingly disturbing trends heralded by the first two years of the 
Trump administration. 

The past four years have been particularly challenging, but they were possible, in 
part, because the laws and systems in place to protect noncitizens seeking to pursue 
immigration benefits have always been insufficient. A focus on the fundamental principles 
of justice—ensuring a fair, unbiased adjudication process, providing access to counsel, 
limiting deprivations of liberty, providing refuge to those fleeing harm, and protecting our 
most vulnerable populations—must be at the core of the new structure. 

The ABA urges the new administration to take up this challenge, to engage in dis-
cussion with stakeholders to further refine these ideas, to support and promote legislation 
embodying these protections, and to lead the country to a better future. 
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