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MOTION FOR LEAVE TO FILE BRIEF AS AMICI CURIAE 

 
 Amici curiae are 34 former Immigration Judges (IJs) and  former Members of 

the Board of Immigration Appeals (BIA).  

 Amici respectfully move for leave to file the accompanying brief in support of 

Petitioner Martha Elena Chavez-Chilel. 

Amici have dedicated their careers to the immigration court system and to 

upholding the immigration laws of the United States.  Each is intimately familiar 

with the functioning of immigration courts and is invested in improving the fairness 

and efficiency of the U.S. immigration scheme. 

Amici have filed amicus briefs in Matter of A-B-, 27 I&N Dec. 316 (A.G. 

2018) ( “A-B- I”); De Pena-Paniagua v. Barr, 957 F.3d 88 (1st Cir. 2020); Diaz-

Reynoso v. Barr, 968 F.3d 1070 (9th Cir. 2020), and other cases involving the issue 

of particular social groups in the domestic violence context.  Amici have heard and 

decided cases involving gender-based particular social groups, and they include the 

author of the majority and one of the concurring opinions in Matter of Kasinga, 21 

I&N Dec. 357 (BIA 1996), the first BIA precedent to recognize a gender-based 

particular social group. 

 In their proposed brief, Amici underscore the impact of the application of 

“particularity,” in the development of asylum law relating to particular social groups. 

As this Court recognized in S.E.R.L. v. Att’y Gen. of U. S., 894 F.3d 535  (3d Cir. 

2019), framing the particularity requirement too narrowly in the particular social 
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group context  may, under the canon of ejusdem generis, impose an unreasonably 

high evidentiary burden  on all  who seek asylum. 

 Counsel for Amici Curiae notified counsel for  Petitioner and Respondent of 

the anticipated filing of this motion and sought their   consent. Both  Petitioner and 

Respondent are unopposed to this motion. 

 

CONCLUSION 

For  the foregoing reasons, Amici Curiae respectfully request that this Court 

grant them leave to file the accompanying brief  in support of the  Petitioner. 

 

 

Dated:  March 25, 2022  

/s/ Susan G. Roy 
       SUSAN G. ROY, ESQ. 
       Law Office of Susan G. Roy, LLC 
       163 Cranbury Road, Suite 101 
       Princeton Junction, NJ 08550 
       609-716-7400 
       609-716-7411 
       sue@sgrlawoffice.com 
 
       Counsel for Amici Curiae 
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CORPORATE DISCLOSURE STATEMENT 

 
Amicus Curiae Former Immigration Judges and Former Members of the Board of 

Immigration Appeals state that they, their subsidiaries and any corporate interests 
involved in this matter, do not have any monetary interest in the outcome of this case. 

 
 
 

FRAP RULE 29 STATEMENT OF CONSENT 
 
Attorneys representing both of the parties consent to the filing of this amicus 

brief.  Amici state that no counsel for the party authored this brief in whole or in part 
and no party, party’s counsel, person, or entity contributed money that funded the 
preparation of the brief. 

 
 

 
INTEREST OF AMICI CURIAE 

 
Amici curiae are 34 former immigration judges ( “IJs”) and members of the Board 

of Immigration Appeals (“BIA”). 
 Amici have dedicated their careers to the immigration court system and to 
upholding the immigration laws of the United States.  Each is intimately familiar with 
the functioning of immigration courts and is invested in improving the fairness and 
efficiency of the U.S. immigration scheme. 

Amici have filed amicus briefs in Matter of A-B-, 27 I&N Dec. 316 (A.G. 2018) 
( “A-B- I”); De Pena-Paniagua v. Barr, 957 F.3d 88 (1st Cir. 2020); Diaz-Reynoso v. 
Barr, 968 F.3d 1070 (9th Cir. 2020), and other cases involving the issue of particular 
social groups in the domestic violence context.  Amici have heard and decided cases 
involving gender-based particular social groups, and they include the author of the 
majority and one of the concurring opinions in Matter of Kasinga, 21 I&N Dec. 357 
(BIA 1996), the first BIA precedent to recognize a gender-based particular social group. 
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SUMMARY OF ARGUMENT 

Amici are greatly concerned with the impact that the panel decision in the instant 

case will have on the development of asylum law relating to particular social groups.  In 

S.E.R.L. v. Att’y Gen. of U.S., 894 F.3d 535, 550 (3d Cir. 2019), this court recognized 

concerns raised that under the canon of ejusdem generis, surrounding terms in the 

statute, including religion and political opinion, would likely be found too amorphous or 

diffuse to satisfy the narrowing particularity requirement imposed on particular social 

groups. 

This court agreed that  “[t]hose critiques raise legitimate concerns,” and could 

result in the imposition of an unreasonably high evidentiary burden.  This court's 

response was that the particularity requirement remained relatively new,  “and clarity 

and consistency can be expected to emerge with the accretion of case law.”  Id.  

However, the panel decision in the instant case presents a barrier to the development 

foreseen in S.E.R.L.  The decision additionally runs contrary to the individualized 

analysis cited by the BIA as a justification for adding the particularity requirement to 

the particular social group analysis. 
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ARGUMENT 

I. THE DECISION BELOW DOES NOT REPRESENT THE 
AGENCY’S POSITION ON THE ISSUE 
 

It bears noting that the BIA’s decision below in the instant case was issued by a 

single Temporary Board Member.1  As such, the decision can hardly be said to 

represent the agency’s position on the subject.  The BIA has yet to address the 

cognizability of a particular social group defined by gender and nationality in a 

precedent decision.2  The Board has remanded cases to Immigration Judges to decide 

the matter in the first instance, and, in another single Board Member decision, affirmed 

an IJ grant based on such group in at least one instance.3 

Furthermore, in a decision dated May 15, 2019, Judge Morley himself issued a 

written decision (attached) granting asylum based on the applicant’s membership in a 

particular social group consisting of  “Guatemalan women,” the precise group involved 

in the instant case.  In his later decision, Judge Morley determined that the group was 

sufficiently particular, concluding that “the boundaries of the group are identifiable: 

 
1 Temporary Board Members may serve for a period not to exceed six months and are precluded 
from voting on en banc decisions.  8 C.F.R. § 1003.1(a)(4). 
2 In Matter of A-R-C-G-, 26 I&N Dec. 388, 395, fn. 16, (BIA 2014), the Board recognized that 
several Amici had argued for recognition of gender per se as a valid group but found it unnecessary 
to reach the issue. 
3 In re A-C-A-A- (BIA, Nov. 6, 2019) (unpublished) (affirming an IJ’s grant of asylum based on a 
particular social group of “Salvadoran females”).  Although the Board’s decision was overruled by 
the Attorney General pursuant to his certification power in Matter of A-C-A-A-, 28 I&N Dec. 84 
(A.G. 2020), the subsequent vacating of that decision in its entirety in Matter of A-C-A-A-, 28 I&N 
Dec. 351 (A.G. 2021) restored the BIA’s decision in the case. 
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women in Guatemala are members, while men are not.”  In re [name redacted] (I.J. 

Steven Morley, May 15, 2019) at 14. 

The later decision of Judge Morley further found that the group “possesses an 

objective, distinguishing characteristic: gender,” which “enables Guatemalan society to 

readily identify group members, despite the presence of other diverse characteristics.”  

Importantly, the decision emphasized the need for “a fact-based, case-by-case inquiry in 

the social group analysis, a mandate which cannot be squared with a broad prohibition 

against large, diverse social groups.” 

Lastly, Judge Morley noted that none of the other protected grounds included in 8 

C.F.R. § 1101(a)(42) as bases for asylum “are limited by size or prohibit diverse 

membership.” 

 
II. THE PANEL DECISION PRECLUDES THE ACCRETION OF 

AGENCY CASE LAW ON THE ISSUE 
 

The above developments illustrate the accretion of case law encouraged by this 

court in S.E.R.L, supra.  In the interim between Judge Morley ’s two decisions, the 

issuance of Grace v. Whitaker, 344 F. Supp. 3d 96 (Dist. D.C. 2019) helped clarify the 

state of the law, as the Government in that case argued that A-B- I did not create a 

general rule regarding domestic-violence based asylum claims, but instead emphasized 

 “that the only change to the law in Matter of A-B- is that Matter of A-R-C-G- was 

overruled.”  Grace, supra at 125. 
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Furthermore, in the absence of A-R-C-G- as precedent, Immigration Judges heard 

an increasing number of claims based on a particular social group of nationality plus 

gender.  In De Pena Paniagua v. Barr, 957 F.3d 88, 96 (1st Cir. 2020), the First Circuit 

 stated in dicta “it is not clear why a larger group defined as ‘women  ’or ‘women in 

country X’ — without reference to additional limiting terms — fails either the 

‘particularity ’or  ‘social distinction ’requirement.” 

Judge Morley’s later decision was not an anomaly; it is consistent with a trend.4  

Amici include recently retired IJs who issued decisions granting asylum based on a 

particular social group defined by nationality and gender while Matter of A-B- remained 

precedent.  Redacted versions of two of those decisions, issued by Amici retired 

Immigration Judges Miriam Hayward and Charles Honeyman, finding cognizable 

groups consisting of “Mexican females” and  “Honduran women,” are attached. 

III. THE PANEL DECISION IS INCONSISTENT WITH CIRCUIT AND 
AGENCY PRECEDENT 
 

Indeed, the Third Circuit has expanded its own definition of  particular social 

group following the publication of S.E.R.L. in the context of cooperating witnesses.  

Prior to S.E.R.L., in Garcia v. Att’y Gen., this Court had found cooperating witnesses 

 
4 The Center for Gender and Refugee Studies noted 170 asylum and withholding of removal grants 
by Immigration Judges within the one-year period following the publication of Matter of A-B- 
among the cases included in that organization’s database alone, including several grants based on 
gender and nationality alone.  Kate Jastram and Sayoni Maitra, Matter of A-B- One Year Later: 
Winning Back Gender-Based Asylum Through Litigation and Legislation, 18 SANTA CLARA J. 
INT'L L. 48, 73, 76-77 (2020). 
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who testified in court to constitute a valid particular social group.  Garcia v. Att’y Gen., 

665 F.3d 496, 502 (3d Cir. 2011), as amended (Jan. 13, 2012).  Subsequent to its 

decision in S.E.R.L., this Court went a step further, holding those seen as publicly 

cooperating with the government, whether or not they testified in court, to also 

comprise a valid particular social group. In its precedential decision, this court reasoned 

that “a group of witnesses who have publicly provided assistance to law enforcement 

against major Salvadoran gangs "has definable boundaries and is equipped with a 

benchmark for determining who falls within it" sufficient to satisfy the particularity 

requirement.”  Guzman-Orellana v. Att’y Gen., 956 F.3d 171, 179 (3d Cir. 2020) (citing 

Radiowala v. Att’y Gen., 930 F.3d 577, 583 (3d Cir. 2019)). The same test for 

particularity should have been applied in the context of gender-based claims; however, 

the panel in the instant case inexplicably failed to follow its own precedent, instead 

defining the visibility component so as to require that “all Guatemalan women share a 

unifying characteristic that results in them being targeted for any form of persecution 

based solely on their gender.”  The panel’s requirement that a group’s unifying 

characteristic “results in them being targeted for any form of persecution based solely 

on their gender” is inconsistent with the standard enunciated in Guzman-Orellana, 

which did not include nexus to the persecution as an element of the particularity 

determination. 
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Importantly, the BIA has noted that while group size “may be an important 

factor” in determining whether the group is cognizable,  “the key question is whether the 

proposed description is sufficiently ‘particular,  ’or is  ‘too amorphous . . . to create a 

benchmark for determining group membership.’”  Matter of S-E-G-, 24 I&N Dec. 579, 

584 (BIA 2008). 

Furthermore, agency rulemaking on the subject is forthcoming.  See Feb. 2, 2021 

Executive Order of President Biden ordering the promulgation of “joint regulations, 

consistent with applicable law, addressing the circumstances in which a person should 

be considered a member of a ‘particular social group,’ as that term is used in 8 U.S.C. 

1101(a)(42)(A), as derived from the 1951 Convention relating to the Status of Refugees 

and its 1967 Protocol.”5   And in Matter of A-B-, 28 I&N Dec. 307, 308 (A.G. 2021) 

( “A-B- III”), Attorney General Garland vacated his predecessors  ’precedent decisions in 

the same case “to leave open the questions that those opinions sought to resolve and to 

ensure that the Departments have appropriate flexibility in the forthcoming 

rulemaking.” 

Unfortunately, the panel decision in the instant case runs counter to the 

developing trend in case law, and in categorically precluding a group defined by gender 

and nationality, impedes the agency’s flexibility in its forthcoming analysis of the issue. 

 
5 Exec. Order No. 14010, § 4(c)(ii), 86 Fed. Reg. 8267, 8271 (Feb. 2, 2021). 
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IV.  THE PANEL DECISION RELIED ON OUTDATED CASE LAW 

Additionally, the panel decision relied on outdated case law.  The view that a 

group comprised of gender and nationality "is overbroad[] because no factfinder could 

reasonably conclude that all [of a country's] women had a well-founded fear of 

persecution based solely on their gender” as expressed in Safaie v. INS, 25 F.3d 636, 

640 (8th Cir. 1994) and subsequent cases reflected the views of a time when courts had 

yet to distinguish between a group’s cognizability as a ground for asylum, and the 

separate need to demonstrate a nexus to the protected ground.  As recognized by this 

court far more recently in S.E.R.L., broad groups defined by race, religion, nationality, 

and political opinion were designated by Congress as asylum grounds, in spite of the 

fact that not everyone with a race or a religion, for example, would be found to possess 

a well-founded fear of persecution on account of such ground.  S.E.R.L., supra at 550. 

The categorical preclusion of a group as overly broad also runs counter to the oft-

recognized need for individualized determinations in asylum adjudication.   As the 

Board has explained, its intent in adding the particularity and social distinction criteria 

was to clarify the meaning of the term “particular social group” to “give it more 

‘concrete meaning through a process of case-by-case determination.’” Matter of M-E-V-

G-, 26 I&N Dec. 227, 237 (BIA 2014) (citing INS v. Cardoza Fonseca, 480 U.S. 421, 

448 (1987)).  
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  Individual cases will contain specific country condition evidence, which may 

include expert testimony on the subject.  The consideration of the individual facts of 

each case always informed our determinations of particular social group cognizability 

while adjudicating such cases on the bench. 

CONCLUSION 

For particular social group purposes, particularity involves the ability to clearly 

determine who is a member of the group and who is not.  

Were Amici to gather in a room and be asked to divide themselves by gender, 

they would have no trouble doing so.  Society has long created benchmarks based on 

gender.  Gender provides an equally clear benchmark for inclusion as do race, 

nationality, and religion.   

We respectfully hope that this Court will consider Amici ’s views in considering 

Petitioner’s motion for rehearing. 

Dated: March 25, 2022     Respectfully submitted, 

        /s/ Susan G. Roy 
        SUSAN G. ROY, ESQ. 
        Law Office of Susan G. Roy, LLC 
        163 Cranbury Road, Suite 101 
        Princeton Junction, NJ 08550 
        609-716-7400 
        609-716-7411 
        sue@sgrlawoffice.com 
 
        Counsel for Amici Curiae 
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Hon. Charles M. Honeyman  
Immigration Judge, New York and Philadelphia, 1995-2020 
 
Hon. Rebecca Jamil 
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Immigration Judge, Boston, 1996-2002 
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